
Internal Revenue Sewice 

Washington, DC 20224 

Person to Contact: *****
******  ********* ******  ***  
* * *  ***  * * *  Telephone Number: ****  ******** 
******* ***** * * * *  

Refer Reply to: ************

Date: fEB 2 1 1995 

Employer I d e n t i f i c a t i o n  Number: ********** 
Fey D i s t r i c t :  * * * * * * * * * ***  

Dear Appl i s a . n t  : 

We h a v e  considered yo.ur app l i ca t ion  f o r  r ecogn i t io r .  of 
exemption f r o m  f e d e r a l  income tax under s e c t i o n  501 (a) of  t h e  
In t e rna l  Revenue Code a s  an  organizat ion descr ibed  i n  s e c t i o n  
5 0 1  ( c) (3) - Based on t h e  in format ion  submitted,  w e  have concluded 
t h a t  you &s not q u a l i f y  f o r  exemption under  t h a t  s e c t i o n .  The 
b a s i s  f o r  our conclusion is s e t  f o r t h  below. 

You were incorporated on **** * *  **** a s  a n  *****   
nonprofit corpusat ion.  The articles of i n c o r p o r a t i o n  state t h a t  
your  purpose is t o  advance t h e  knowledge and enjoyment o f  aqua t i c  
l i f e  and s i m i l a r  and r e l a t e d  a c t i v i t i e s .  

Your main a c t i v i t y  is hold ing  monthly meetings which about 
** people  a t t e n d .  The meeting includes  a ha1 f -hour educa t iona l  
program (e . g., how to r a i s e  va r ious  spec ie s  of f i s h  and a q u a t i c  
p l a n t s ,  ho* to c r 2 a t e  aquariums, r e p o r t s  on f i s h  c o l l e c t i n g  t r i p s  
and fish c o n s e r v a t i o n  i n  t h e  world) ; a b a w l  show ( d i s p l a y s  of a 
di feerent  f i s h  s p e c i e s  owned by members every month) ; and 
c e r k i f i c a t  ion of baby f i s h  a n d  p l a n t s  grown by m e m b e r s .  

Other a c t i v i t i e s  i n c l u d e  publishing a monthly n e w s l e t t e r  
(how-to a e i c l e s  w r i t t e n  by members, coming e v e n t s ,  minutes from 
meet= ings, a b s t r a c t s  o f  a r t i c l e s  i n  o ther  aquarium s o c i e t y  
n e w s  l e t t e r s )  ; maintaining a f i s h  l i b r a r y  (made a v a i l a b l e  a t  t h e  
monS-hly mee t ings)  ; sponsor ing  an annual f i s h  show i n  a p u b l i c  
p l a c e  ( t y p i c a l l y  a shopping mall ,  a t  which  f i s h  are disp layed  and 
the p u b l i c  i.s educated)  ; sponsor ing an annual * * * * * *   s p e c i a l t y  
show ( l i k e  the g e n e r a l  f i sh  show i n  a l l  a s p e c t s )  ; sponsor ing an 
a n n u a l  f i e l d  t r i p  t o  a n  aquarium and  f i s h  shops i n  ******* 
( ava i l ab le  t o  members and nonmembers f o r  t h e  s a m e  fee t o  def ray  
bus cos t s )  ; donating aquariums and aquarium books t o  schools ;  and 
occas iona l ly  sponsoring f i sh-co l lec t ing  t r i p s  t o  l o c a l  waterways. 
The a c t i v i t i e s  i nc lude  c o n t e s t s  and judging, with r ibbons  and 
plaques going t o  t h e  winners. 

Some o f  your a c t i v i t y  invo lves  f i s h  auc t ions ,  upon which you 
rely for a b o u t  **% of your t o t a l  support .  You charge  a 



******** ******** ******* ** . 

percentage commission or a  f l a t  fee to t h e  owner/sel ler  of the 
f i sh .  Auctioils are h e l d  a t  each monthly meeting--the auc t ion  
encourages m e m b e r s  t o  b r i n g  i n  excess s t o c k  and o f f e r  f i s h  t o  
other  members a t  t yp ica l3 .y  below-wholesale p r i c e s ,  and you r e t a i n  
*5% of t h e  proceeds.  A n  auction is h e l d  a t  t h e  annual  f i s h  show- 
-many t ypes  of f i sh  not  otherwise a v a i l a b l e  a r e  s o l d ,  and you 
take a  e e  of $** per  bag of f ish .  A t  t h e  * * * * * *   show, you 
r e t a i n  *0% o f  t h e  a u c t i o n  proceeds. I n  add i t i on ,  you conduct an 
annual auc t ion  i n  a public  oca t ion  ( the  auc t ion  is the  s o l e  
event ) ,  and t ake  a fee of **** el: fish bag. According t o  your 
proposed budgets f o r  y o u r  **** and ***5 tax years ,  about **% of 
the  g r o s s  auc t ion  p roceeds ,  on a.verage, w i l l  go t o  t h e  f i s h  
owner/sellers.  A l l  a u c t i o n  a c t i v i t y  is conducted by vo lun tee r s .  

= 

You es t ima te  that Itwell under 5%" of your man-hours is spent  
o n  the auct ions .  However, you i n d i c a t e  t h a t  t h e  a u c t i o n s  occupy 
15-30 minutes of your  monthly meetings, which r,un 1.5-2 hours,  
and t h a t  the annual a u c t i o n  show r e q u i r e s  about h a l f  t h e  t i m e  as 
t h e  annual general. f i s h  and** * * * * *   shows (which the~nsel.ves 
include auc t ions)  . 

Your proposed b u d g e t s  f o r  ****  and ***5 i t emize  t h e  
following sources  o f  revenue: 

dues $*** 
sponsors  *** 
e n t r y  f e e s  ** 
a u c t i o n  (less se l ler  proceeds) **** 
bus t r i p  ****  
m i s c .  income *** 
t o t a l  **** 

s e c t i o n  501(c) (3 )  of t h e  Internal Revenue Code exempts from 
f e d e r a l  income- t a x  organiza t ions  ~ r g a n i ~ z e d  and operated 

. exc lus ive ly  f o r  c h a r i t a b l e ,  educat ional ,  o r  c e r t a i n  othez 
purposes,  provided t h a t  no par t  o f  t he  o r g a n i z a t i o n ' s  net 
ea rn ings  inu res  t o  the benefit of any p r i v a t e  shareholder  o r  
i nd iv idua l .  

Sec t ion  1.501 (c) ( 3 )  -1 (c) (1) o f  t h e  Income Tax Regulat ions  
p rov ides  t h a t  an o r g a n i z a t i o n  Ifoperates exclusively"  f o r  
5Ol(c)  (3)  purposes on ly  i f  it engages p r i m a r i l y  i n  a c t i v i f  i e s  
chat accomplish such  purposes.  I t  does no t  opera te  exc lus ive ly  
f o r  501 (c) (3)  purposes  i f  more than an i n s u b s t a n t i a l  part of i ts  
a c t i v i t i e s  does n o t  f u r t h e r  such purposes.  

Sec t ion  1.501 (c) (3) -1 (d)  (1) (ii) of t h e  r egu la t ions  provides  
that a n  o rgan iza t ion  is n o t  organized o r  operated exc lus ive ly  for 
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exempt purposes under  S e c t i o n  501 (c) ( 3 )  of t h e  Code un les s  it 
serves  a p u b l i c  r a t h e r  than a pr iva te  i n t e r e s t .  Thus, an 
organiza t ion  must e s t a b l i s h  t h a t  it is not organized o r  opera ted  
f o r  the b e n e f i t  of p r i v a t e  i n t e r e s t s ,  such as designated 
ind iv idua l s ,  t h e  creator or h i s  fa~ , . t ly ,  shareholders  of t h e  
organiza t ion ,  o r  .persans  contxol led by such p r i v a t e  i n t e r e s t s .  

Rev. R u l .  67-139,  1967-2 C.B. 1 2 9 ,  d i s t inguished  between a 
gem an.d mineral. c l u b  t h a t  qualj-f ied under s e c t i o n  501 (c, ( 3 )  of  
t h e  Code and one t h a t  qua l i f i -e i?  under sec t ion  531(c) ( 7 ) .  

I n  S i t u a t i o n  1, the 501 (c) (3) c l u b  was formed co  advance t h e  
e a r t h  sc i ences  by s t imul  a t i n g  i n t e r e s t  and encouraging s t u d y  
therein. ,  Its  membership cons i s t ed  p r imar i ly  of amateurs and 
hobby i s t s  i n t e r e s t e d  i n  gee log ica l ,  nirmeralogical, and I.api.lary 
act iv i t ies .  The c l u b  (1) held inorithly l e c t u r e s  a t  which 
q u a l i f i e d  expe r t s  d i scussed  topics p e r t a i n i n g  t o  gems and 
minera l s  and gave i n s t r u c t i o n  on lap idary  techniques; ( 2 )  
sponsored f i e l d  t r i p s  t o  c o l l e c t  and s tudy  v a r i o u s  kinds of rocks 
and m i n e r a l s  ; (3)  i s s u e d  a b u l l e t i n  con ta in ing  educa t iona l  
m a t e r i a l  p e r t a i n i n g  t o  racks and minerals;  ( 4 )  maintained a 
l i b r a r y  of r e f e r e n c e  m a t e r i a l s  on g e ~ l o g i c a l ,  minera loa ica l  - 2nd 
lapidarv sub jec t s ;  ( 5 )  a s s i s t e d  t h e  local museum i n  its d i s p l a y  
of g e m s  and minera ls  through specimens provided from membersv 
c o l l e c t i o n s ;  and ( 6 )  annua l ly  conducted a s h o w  for t h e  g e n e r a l  
p u b l i c  a t  which. members and nonmembers demonstrated l a p i d a r y  
techniques  and d isp layed  c o l l e c t i o n s  of gems and minerals .  
E x h i b i t o r s  st t h e  show competed for awards based upon t h e  
qazality , workmanship, and variety of'  their displays. A 
'lswappinglt rooin was mainta ined  to provide an opportuni ty  ft,, t h e  
purchase, s a l e ,  and exchange of specimens and n a t e r i a l s  so t ha t  
the members and o t a e r s  cou ld  complete mineral  c o l l e c t i o n s ,  o b t a i n  
n e w  specimens, and d i s p o s e  of lapidary works. A nominal fee was 
charged f o r  show admission and  nonmember displays .  The g e n e r a l  

. p u b l i c  was in<ited t o  at tend! a l l  c lub  func t ions  and p a r t i c i p a t e  
i n  its programs on s u b s t a n t i a l l y  the s a m e  b a s i s  a s  members. 
R e c e i p t s  of the s o c i e t y  were from me&ership duss and from the 
gem and mineral  show.  Disbursements w e r e  for office and c l u b  
expenses .  No s a l a r i e s  w e r e  p a i d ;  a l l  services were performed by 
v o l u n t e e r s .  The Se rv ice  reasoned t h a t  the organiza t ion  w a s  
educa t iona l .  

In  S i t u a t i o n  2 ,  t h e  501 (e) (7) club was formed by mineralogy 
a n d  l ap ida ry  e n t h u s i a s t s  t o  dj-sseminate knowledge of 
mine ra log ica l  and l a p i d a r y  subjects, to promote t h e i r  a p p l i c a t i o n  
so t h a t  g r e a t e r  p l easu re  may be derived from tjnese z c t i v i t i e s ,  
a n d  t o  promote good f e l lowshrp  among i ts  members. The c lub  (1) 
held monthly s o c i a l  meetings during which t h e  members d i scussed  
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92x1 and mineral  t o p i c s  and s o l d ,  purchased, o r  exchanged rock and 
minera l  specimens; ( 2 )  i s sued  a b u l l e t i n  con ta in ing  news of 

publ ic  a t  which i<s' members h i sp layed  t h e i r  l a p i d a r y  techniques  
and minera l  specimens. B nominal admission f e e ,  designed t o  
cover expenses  of t h e  show, was charged f o r  admit tance t o  t h e  
show. The club's funds were o therwise  der ived  solely from 
membership dues ,  f e e s ,  and assessments .  No p a r t  of  t h e  n e t  
ea rn ings  of the organ iza t ion  inured t o  t h e  b e n e f i t  of any 
ind iv idua l .  The Se rv ice  d i s t i n g u i s h e d  t h e  c lub  from t h e  

f o r  the b e n e f i t ,  p leasure ,  o r  r e c r e a t i o n  o f  i ts  members, and i t s  
a c t i v i t i e s  were on ly  i n c i d e n t a l l y  educa t iona l .  

In Rev. R u l .  76-152, 1976-1 C . B .  152, t h e  Se rv ice  held  n o t  
exempt under  s e c t i o n  501 (c) ( 3 )  of t h e  Code a r lonprof i t  

unders tanding of modern a r t -  t r e n d s  whose s o l e  a c t i v i t y  was 
s e l e c t i n g  for e x h i b i t ,  e x h i b i t i n g ,  and s e l l i n g  a r t  works of l o c a l  
artists, r e t a i n i n g  a com, iss ion  on s a l e s  less than customary 
commercial c f ~ a r g e s  and not  s u f f i c i e n t  t o  cover the c o s t  of 
o p e r ~ t i n g  the ga l l e ry .  The Serv ice  reasoned t h a t  a major 
a c t i v i t y  sf the organ iza t ion  w a s  se rv ing  t h e  p r i v a t e  i n t e r e s t s  s f  

all bales proceeds were tu rned  over to 'the ind iv idua l  ar t is ts ,  
such d i r e c t  b e n e f i t s  were s u b s t a n t i a l  by any measure and not 
merely i nc iden ta l  t o  its o t h e r  purposes and activities.  

84-648 ,  the c o u r t  upheld t h e  S e r v i c e ' s  d e n i a l  of  exemption under 

the s t u d y  and promotion of stamps and r e l a t e d  h i s t o r y  of Centra l  I 

America. Its main a c t i v i t i e s  were a q u a r t e r l y  p u b l i c a t i o n ,  a 
. stamp a u t h e n t i z a t i o n  senrice f o r  members, a p h i l a t e l i c  l i b r a r y ,  

and d i s t r i b u t i o n  sf educatj-onal m a t e r i a l s  t a  c o l l e c t o r s  c lubs .  

sa les .  - The court reasoned t h a t  t h e  m a i l  bid sales a c t i v i t y  was 
s u b s t a n t i a l  ('commissions w e r e  appa ren t ly  over  half of t h e  
organiza t ion  ' s support )  , i n d i s t i n g u i s h a b l e  from commercia.l pub l i c  
s a l e s  ( excep t  %he l a t t e r  charged 20% commissions), and served 
p r i v a t e  i n t e r e s t s .  

In  St. Louis Science Fictiq-imited v. Co~mj.ssioner,  T. C.M. 
85-162,  t h e  c o u r t  upheld t h e  ~ e r v i c e ' s  denial of exemption under 
s e c t i o n  501(c) ( 3 )  s f  t h e  Code. The a rgan iza t ion  w a s  a science 
f i c t i o n  c l u b  whose main a c t i v i t y  was a n  annual convention.  T5e 
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room, masquerade p a r t y ,  and gaming room. The c o u r t  reasoned t h a t  
s o c i a l  and r e c r e a t i o n a l  purposes underl ied a s u b s t a n t i a l  part of 
t h e  o rgan iza t ionq  s a c t i v i t i e s ,  and t h a t  t h e  huckster  s room and 
a r t  auct ion  provided subs tan t i a l  b e n e f i t  t o  p r i v a t e  i n t e r e s t s .  

Although your a c t i v i t i e s  a r e  s i m i l a r  t o  those  descr ibed i n  
S i t u a t i o n  1 o f  Rev. Rul. 67-139 i n  many respects ,  you conduct 
a u c t i o n s  t o  a much g rea te r  extent--in t h i s  re spec t  your lilonthly 
meet ings are  more l i k e  those  described i n  Situa:i.on 2 .  Al.though 
y o u  r e l y  an your  auct ions f o r  n.early **% of your t o t a l  support ,  
m o s t  of  t h e  g r o s s  proceeds go t o  t h e  f i s h  owner/sellers rather 
than you,. I n  a d d i t i o n  t o  providing a market f o r  t h e i r  sales of 

markets t o  purchase f i s h  a t  below-wholksale prices. ~ i k g  t h e  Elk! 
sc ience  F ic t ion  ~ i m i t e d ,  your auct ion  a c t i v i t y  provides 
s u b s t a n t i a l  henef it t o  pr iva te  i n t e r e s t s  and i n d i c a t e s  a 
s u b s t a n t i a l  non-exempt purpose. 

Accordingly, you do n o t  qualify f o r  exemption as an 
organiza t ion  descr ibed  i n  s e c t i o n  501  (c) ( 3 )  of t h e  Code and you L 

the  C o d e .  

You have t h e  r i q h t  t o  pretest  this =l ing  i f  you be l ieve  it 
I is incorrect .  To p ro tes t ,  you should submit a statement of your 

views, w i t h  a f u l l  explanation of your reasoninq. T h i s  

w h e n  you file your p ro tes t  sthtement. ~f yo11 arG +.n 11)e 
represented  by someone who i s  n o t  one of  your o f f i c e r s ,  that 
person w i l l  need t o  f i l e  a proper power of attorney and c t h e ~ z i s e  
gua l i fy  under our  C a n f  erence and Prac t i ces  Requirements. 

- - * ~- - 
- - - - -  * - - -* , - -  

w i l l  b e  &onsidered by the I n t e r n a l  Revenue Service as a f a i l u r e  
ta exhaust a v a i l a b l e  adminis trat ive remedies. Sec t ion  '7428 (b) ( 2 )  
sf the Code provides ,  i n  p a r t ,  t h a t  a dec la ra to ry  judgement o r  
decree under t h i s  sec t ion  s h a l l  n o t  be issued i n  any proceeding 
unless  t h e  Tax Court, the United S t a t e s  Court of Federal Claims, 
o r  the D i s t r i c t  Court of t he  uni ted  S t a t e s  f o r  t h e  D i s t r i c t  of 
C o l u m b i a  de temi l les  t h a t  the organizat ion involved has  exhausted 
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acministrat ive remedies avai lable  t o  it wi th in  t h e  In t e rna l  
Revenue Service. 

I f  we  do n o t  hear from you  within 30 days, t h i s  r u l i n g  w i l l  
become f i n a l  and copies will be forwarded t o  your key d i s t r i c t  
of f ice ,  Therea f t e r ,  any questions about your f e d e r a l  income t a x  - - .  
status should 5e addressed t-, , e .  --.'- - The a p p r o p r i a t e  S t a t e  
O f f i c i a l s  w i l l  b e  no t i f i ed  of this a c t i o n  i n  accordance with Code 
sec t ion  6104 (c) . 

When sending addit ional  L e t t e r s  t o  us wi th  respect  t o  t h i s  
case, you will expedite  t h e i r  r e ce ip t  by using the fol lowing 
a d d r e s s  : 

.- In te rna l  R e v e w e  Service 
***** *********** ************* 

_ 1113. Const i tut ion A v e ,  N.W. 
Washington, D.C. 2 0 2 2 4  

I f  you have any q u e s t i o n s ,  please con tac t  the person  whose 
name and telephone number are shown i n  the heading of t h i s  
l e t t e r .  

S ince r e ly ,  

******  ****   
Chief,  Exempt Organizations 

Technical Branch 5 




